
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



618 5 VIRGINIA LAW REGISTER, N. S. [ Dec, 

DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 



Supreme Court of Appeals. 

Note. — Jn this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except ot such 
cases as are reported in full. 



NORFOLK COUNTY v. CITY OF PORTSMOUTH. 
SOUTHERN RY. CO. v. SAME. 

March 13, 1919. 

[98 S. E. 755.] 

1. Municipal Corporations (§ 33 (8)*) — Annexation of Territory — 
Power of Trial Court— Appeal.— Under Const. 1902, § 126, and the 
general statute relative to the annexation of territory to cities, trial 
courts, in hearing such cases, exercise a constitutionally delegated 
power, which, though mainly judicial, is quasi legislative and po- 
litical, and their conclusions on matters of fact are not to be dis- 
turbed unless plainly wrong, despite the provision of Code 1904, § 
1014a, subsec. 5, that an appeal in such cases shall be heard with- 
out reference to the principle of demurrer to the evidence, etc. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 161.] 

2. Appeal and Error (§ 1009 (1)*) — Review — Decision of Chan- 
cery Court on Questions of Fact. — When the testimony is heard 'by 
the judge ore tenus in a chancery court, his decision of questions of 
fact is attended with a stronger presumption of their correctness 
than where the testimony is in the form of depositions. 

[Ed. Note. — For other cases, see 1 Va.-W; Va. Enc. Dig. 607.] 

3. Municipal Corporations (§ 33 (8)*) — Annexation of Territory — 
Proceedings — Appeal — Findings of Trial Judge. — While the appel- 
late court, hearing appeals from decree for annexation of territory 
to a city, under Code 1904, § 1014a, subsec. 5, providing such ap- 
peals shall be heard without reference to the principle of demurrer 
to evidence, the evidence being considered as on appeal in chancery 
cases, will not disregard any evidence or inferences, a presumption 
of correctness attends decision of trial court on questions of fact, 
which is greater than would adhere to it on testimony not delivered 
in presence of trial judge. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 161-3.] 

4. Municipal Corporations (§ 33 (6)*) — Annexation of Territory — 
Density of Population — Sufficiency of Evidence. — Evidence held to 
show that the normal population of a city proceeding to annex ter- 
ritory, exclusive of the annexation in question, might reasonably be 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



1919. ] DIGEST OF RECENT VIRGINIA DECISIONS. 619 

expected to be very dense as compared with the population of other 
cities in the state, and much too dense for the city's welfare. 
[Ed. Note. — For other cases, see 16 Va.-W. Va. Enc. Dig. 944.] 

5. Municipal Corporations (§ 29 (3)*) — Annexation of Territory — 
Financial Ability of City — Value of Ferry Franchise. — In determin- 
ing value of city's half interest in a ferry franchise, the question be- 
ing material, in proceedings by the city to annex territory, on the is- 
sue of its ability to take care of new and old financial obligations, 
the court will regard, not only the present rental value of the fran- 
chise, but also its sale value, and its prospective rental value after 
termination of the existing lease. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 161.] 

6. Municipal Corporations (§ 33 (7)*) — Annexation of Territory — 
Sewerage for Old Wards — Order. — Where it appears, in proceedings 
to annex territory to a city, that the interests of two wards of the 
city may suffer by the annexation, in that it may delay installation 
of an adequate sewerage system for such wards, the annexation or- 
der will be amended to require the city to install such a system after 
the next assessment of land, when it obligates itself to furnish sew- 
erage to the annexed territory. 

[Ed. Note.— For other cases, see 17 Va.-W. Va. Enc. Dig. 731.] 

7. Municipal Corporations (§ 29 (3)*)— Annexation of Territory 
— Objections — Unsettled Conditions. — The objection that an annex- 
ation to a city was improper on account of the pendency of war, 
with consequent unsettled conditions, or at least of the transition 
period from war to peace while the peace treaty was being debated, 
was met by provision of annexation ordinance that city should not 
issue bonds mentioned until after next general assessment of land, 
which would not occur for twenty months. 

[Ed Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 161.] 

8. Municipal Corporations (§ 29 (3)*)— Annexation of Territory 
— Increased Charges — Benefits. — Prospective increases in taxation 
charges upon property owners in territory sought to be annexed to 
adjacent city held not to afford reason why annexation should not 
be had, annexed territory being in fact an overgrowth from or ad- 
junct to the city, and enjoying, without paying therefor, many bene- 
fits which residents of city paid for, such as fire protection, while 
annexation would bring about installation of many necessary im- 
provements in way of sewerage and bringing in annexed territory. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 161.] 

9. Municipal Corporations (§ 29 (3)*) — Annexation of Territory 
—Objections — Increased Taxes.— Part of land sought to be annexed 
by a city and occupied by a railroad and other industries, whose bur- 
dens of taxation would be largely increased by the annexation, was 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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properly annexed, in view of benefits to railroad and industries from 
any benefits to annexed territory, particularly where land occupied 
by them was necessary to form annexed territory into a reasonably 
compact body of land, as required by statute. 

[Ed. Note.— For other cases, see 16 Va.-W. Va. Enc. Dig. 944.] 

10. Municipal Corporations (§ 36 (2)*) — Annexation of Territory 
—Valuation of County Buildings — Statute. — Under Acts 1904, p. 
145, Code 1904, § 1014a, subsec. 3, a city annexing territory from 
a county must repay to the latter the original reasonable cost of 
schoolhouses, etc., taken over, less a fair deduction for depreciation, 
and the statute does not require that the city pay the replacement 
value of the buildings. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 103-4.] 

11. Municipal Corporations (§ 36 (3)*) — Annexation of Territory 
—Assumption of Portion of County Debt. — Where a city annexed 
territory, thus subjecting the inhabitants to greater tax burdens, 
and such inhabitants could not carry with them the benefit of any 
part of a ferry franchise, standing as security for the county's 
bonded debt, in which they formerly had an interest, the court prop- 
erly held the city need not assume any portion of the bonded in- 
debtedness of the county; Code 1904, § 1014a, subsec. 3, requiring 
city to assume and provide for reimbursement to county only a 
"just" proportion of any existing indebtedness. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 163-4.] 

12. Municipal Corporations (§ 36 (3)*) — Annexation of Territory 
— Assumption of County School Bonds. — Under Code 1904, § 1014a, 
subsec. 3, a city annexing territory was properly required to pay 
the county a sum in cash and to assume an amount of the county 
school bonds, which, with the sum paid in cash, equaled the valua- 
tion, as properly made, of schoolhouses in the annexed territory 
taken over from the county. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 163-4.] 

13. Municipal Corporations (§ 36 (2)*) — Annexation of Territory — 
Cost of Bridge — Repayment to County. — A city annexing territory 
which included one-half of a bridge was not required to pay the 
county half the cost of such bridge, principle being that public im- 
provements fully paid for go with the territory, the annexation con- 
stituting merely a change of the form of government, and Code 
1904, § 1014a, subsec. 3, in so far as departing from such principle, 
being subject to a strict construction. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 163-4.] 

14. Appeal and Error (§ 843 (1)*) — Assignment Raising Moot 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Question — Consideration. — An assignment of error which raises 
merely a moot question need not be considered. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 430.] 

Appeal from Circuit Court, Norfolk County. 

Annexation proceedings by the City of Portsmouth. From 
decree of annexation, the County of Norfolk and the Southern 
Railway Company appeal. Amended and affirmed. 

A. B. Carney, B. R. F. Wells, and Williams, Tunstall & 
Thorn, all of Norfolk, for plaintiffs in error. 

Jno W. Happer, of Portsmouth, and 5. Heth Tyler, of Nor- 
folk, for defendant in error. 



ROSENBERG v. TURNER. 
March 27, 1919. 
[98 S. E. 763.] 

1. Customs and Usages (§ 15 (1, 2)*) — Construction of Words — 
"Excavate" — Parol Evidence. — Ordinary words or phrases may by 
usage of trade acquire a restricted or limited meaning, and when 
they do, that meaning may be shown by parol evidence, and hence the 
word "excavate" as used in a building contract may be shown to be 
used in a certain locality to mean removal of dirt only and not stone. 

[Ed. Note. — For other definitions, see Words and Phrases, Ex- 
cavate. For other cases, see 13 Va.-W. Va. Enc. Dig. 412.] 

2. Contracts (§§ 152, 175 (1)*)— Construction— Meaning of Words. 
— Words in a contract are generally construed in their usual ordi- 
nary and popular sense, unless it can be legitimately shown in some 
way. that they were used in some other sense; the burden of show- 
ing this being always upon party alleging it. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 404.] 

3. Customs and Usages (§ 12 (1)*)— Knowledge of Parties.— A 
custom of trade in using a word in other than its ordinary sense, 
cannot change intrinsic character of contract of parties who are ig- 
norant of such custom. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 410.] 

4. Appeal and Error (§ 237 (2)*) — Objections in Lower Court — 
Reception of Evidence. — Where evidence was admissible to show 
custom, and if followed by evidence sufficient to charge defendant 
with knowledge thereof would have affected contract involved, its 
reception will not be considered error; there being no motion to 
strike or instructions asked to disregard the evidence. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 560.] 

5. Contracts (§ 198 (5)*) — "Excavate." — The word "excavate" as 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



